The Brazilian Approach to Tax Havens
Preserving the tax base

Alexandre Akio Lage Martins
Tax Auditor

International Taxation Division

Receita Federal do Brasil
02DEC2016


Presenter
Presentation Notes
Thank you, Mr. Tri Purnajaya! 
Good morning, ladies and gentlemen.
We are down to the last day of the Inaugural Annual Forum on Developing Country Tax Policies and Cooperation for Agenda 2030.
On behalf of Brazil, I would like to thank the South Centre for organizing and the Government of Indonesia for hosting such a fruitful event.
Today I will bring to our discussion some aspects of the Brazilian approach to dealing with tax havens. As imperfect as is might be considered by some critics, it has help us preserve our national tax base and I hope it will bring some helpful arguments for other countries to do the same.




@ Size of the problem

12 trillion

UsS$12,000,000,000,000

from developing countries alone

http://www.taxjustice.net/2016/05/09/17103/
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The complexity of taxpayers’ operations, the increasing of globalization processes and the sophistication of tax planning often result in crossborder transactions.

Identifiying, monitoring and understanding all transactions performed by resident taxpayers is already a challenge.
This challenge becomes even harder when you consider crossborder transactions, specially those which involve tax havens.

And just how big is this challenge?
Well, not surprisingly, it is also very hard to estimate the size of uncontrolled financial flows, whether illicit or not.
Fortunately, Tax Justice Network has got very dedicated people looking at all sorts of data and it has posted a hint last May.
If our friends from TJN have an updated number, please share it with us.

So, the last estimate of assets stuffed offshore is more than 12 trillion American dollars.
That is a 12 with 12 zeros. From developing countries alone.

To make such a huge number more tangible, let’s consider the Brazilian Gross Domestic Product in 2015, which was about 1.7 trillion.
It means that the hidden money is about 7 times bigger than the sum of all and every product and service Brazil produced in 2015.
This comparison was mindblowing for me, but you can take a moment to calculate the ratio with your own country’s economy.
 


Tax Havens

Image source: www.exclusiviagem.com.br
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Good! Now that everyone is shocked and awake, let’s take a closer look at the problem.

The first thing to do when discussing the subject is making sure we share a similar definition of tax havens.
As Mr. XXX mentioned in his presentation, many people associate the term tax haven to a place with beautiful beaches and nice weather.
Obviously, this is a very misleading image. Such a place is a good touristic destination, but not a definition of a tax haven. Otherwise Indonesia with its more than 17,000 islands would surely be the biggest tax haven on Earth.

So let’s try another image!




Tax Havens

Image source: www.cnhn.com
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Uhum! This image is somewhat better, but it is not yet what we are looking for.

Actually, a tax haven is not defined by what you see, but rather by what you can’t see.
Although there is no single definition that is accepted by everyone, for the purposes of this presentation, let us depart from the definition proposed by the Organization of American States.


OAS Approach

0 AS More rights
= 7 for more PEOPLE

A tax haven is a territory or a state with a legal or
tax system that provides anonymous, confidential and
safe treatment to capital ownership.

It is usually a small territory that has adopted an
attractive tax policy for foreign investments in order to
compensate the lack of natural resources.
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The Organization of American States - OAS is the world’s oldest regional organization, dating back to the First International Conference of American States, held in Washington, D.C., from October 1889 to April 1890. 

The Organization was established in order to achieve "an order of peace and justice, to promote their solidarity, to strengthen their collaboration, and to defend their sovereignty, their territorial integrity, and their independence.“

Today, the OAS brings together all 35 independent states of the Americas and constitutes the main political, juridical, and social governmental forum in the Hemisphere. In addition, it has granted permanent observer status to 69 states, as well as to the European Union (EU).

All that to say that OAS is a fairly known organization and its reports are publicly available to a reasonable amount of countries.

So, according to OAS, a tax haven is a territory or a state with a legal or tax system that protects capital ownership by granting anonymous, confidential and safe instruments of property. It is usually a small territory that has adopted an attractive tax policy for foreign investments in order to compensate the lack of natural resources.



(O OECD Approach
&) OECD

BETTER POLICIES FOR BETTER LIVES

e Forum on Harmful Tax Practices (1998 Report)

— Is the regime withing the scope of work of the FHTP
and is it preferential?

— Is the preferential regime potentially harmful? (4 key
factors and 8 other factors)

— Economic effects: is the potentially harmful regime
actually harmful?
e Concerning tax practices, licit activities may
also be harmful.
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The four key factors are:
a) The regime imposes no or low effective tax rates on income from geographically
mobile financial and other service activities.
b) The regime is ring-fenced from the domestic economy.
c) The regime lacks transparency (for example, the details of the regime or its application are not apparent, or there is inadequate regulatory supervision or financial disclosure).
d) There is no effective exchange of information with respect to the regime.

The eight other factors are:
a) An artificial definition of the tax base.
b) Failure to adhere to international transfer pricing principles.
c) Foreign source income exempt from residence country taxation.
d) Negotiable tax rate or tax base.
e) Existence of secrecy provisions.
f) Access to a wide network of tax treaties.
g) The regime is promoted as a tax minimization vehicle.
h) The regime encourages operations or arrangements that are purely tax-driven and involve no substantial activities.


(O Types of Lists

e Different approaches:
— Tax evasion lists
| - National lists |
— Regional lists
— Political lists

e Different criteria:

— No or low taxation

— Lack of fiscal transparency (opacity)
— Non-cooperative jurisdictions

e Different colors:
- Blacklist
- Greylist
— Whitelist
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The definition of a tax haven and the purpose of a tax haven list may vary greatly from country to country.



Brazilian Approach

Law No. 9.430/1996

- Tax havens

Normative Instruction (IN) SRF No. 33/
— The first list

IN SRF No. 188/2002

- New inclusions

Law No. 11.727/2008

— Preferential tax regimes

IN RFB 1.037/2010

- Present List: tax havens and preferential tax regimes
IN RFB 1.658/2016

- New inclusions

— Substantial economic activity
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Decree-Law 5,844/1943
No remittance without proof of tax payment.

Having a list implies administrative costs.


Effects for Listed Jurisdictions

. Automatic application of withholding tax rate
at 25%

. Automatic application of transfer pricing rules

. Automatic application of thin capitalization
rules

. Additional restrictions to deduct expenses

. Worldwide income taxation
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Automatic application of withholding tax rate at 25%
Art. 8º da Lei nº 9.779/1999
Automatic application of transfer pricing rules
Arts. 18 a 22 da Lei nº 9.430/1996
Automatic application of thin capitalization rules
Art. 25 da Lei nº 12.249/2010
Reduction of the equity-debt ratio from 200% to 30% of net worth value
Regras de indedutibilidade de pagamentos
Art. 26 da Lei nº 12.249/2010
Additional restrictions to deduct expenses related to payments made to the jurisdiction from the tax base of the corporate income tax due in Brazil
Worldwide income taxation
Arts. 78, 81, 83 e 91 da Lei nº 12.973/2014
Taxation of profits earned by the holding companies located in the jurisdiction on 31 December of each taxable period, regardless of its characterization as an affiliated company and of the deferred payment system
Prohibition of the use of the deemed tax credit of 9%
    Law No. 12.973/2014



(O Legal Basis

Law No. 9,430/1996

— Definition of tax havens and Brazilian List
preferential tax regimes

e Normative Instruction RFB
1,037/2010

— Article 1: Tax Havens
— Article 2: Preferential Tax Regimes

No or Low
Taxation

e Ministerial Act MF 488/2014
— Conditional reduction of the

threshold rate (not automatically) Tax
Transparency
e Normative Instruction RFB
1,530/2014
— International Tax Transparency
Standards

— Requirements for Review

10


Presenter
Presentation Notes
Transparência Fiscal
O Brasil está avaliado como largely compliant pela revisão de pares do Fórum Global.
Um fator que melhoria a avaliação seria o término das ações ao portador.
A eliminação deste instrumento poderia ser feita de forma com um período de transição, ao término do qual as ações não identificadas seriam automaticamente revertidas em favor da União.



(O Tax Havens

e Law No. 9.430/1996 - Article 24

— It does not tax income or taxes it at a maximum rate
lower than 20% (twenty percent).

— It does not provide access to information related
to shareholding composition, ownership of goods or
rights, or the economic transactions carried out

11
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Sovereignty



(O

Corporation Tax

71.—(1) Section 21 of the Principal Act is hereby amended by the substitution of the
following subsection for subsection (1):

“(1) Corporation tax shall be charged on the profits of companies at the rate of—
(a) 32 per cent for the financial year 1998,
(b) 28 per cent for the financial year 1999,
(c) 24 per cent for the financial year 2000,
(d) 20 per cent for the financial year 2001,
(e) 16 per cent for the financial year 2002,

(f) 122 per cent for the financial year 2003 and each subsequent financial year.”.

12



Preferencial Tax Regime

e Law No. 9,430/1996 - Article 24-A

— It does not tax income or taxes it at a maximum rate lower than
209% (twenty percent).

— It grants tax benefits to a non-resident individual or legal entity:

o without requiring substantial economic activity to be carried in
the country or dependency; or

e contingent upon no substantial economic activity being carried
out in the country or dependency.

— It does not tax, or taxes at a maximum rate lower than 20%
(twenty percent), income earned outside its territory.

— It does not provide access to information related to
shareholding composition, ownership of goods or rights, or the
economic transactions carried out.

13
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Mencionar a listagem de regimes de países com os quais o Brasil tem ADT assinado e que há um custo político para isso.
Ação 15 do BEPS: entendimento de que o uso de acordos internacionais para evitar a dupla tributação não pode resultar em dupla não-tributação.



(O

DTA: if Company A holds a participation of at least 25% in Company B,
the dividends paid by Company B shall not be taxed in Country A.

|
Country A I Country B
|
Company A | Bank B
259, \Profit I Interestﬂ 750,
: /
|
’, N N Company B Profft. .
/7 N\ Participation
, 4 S Investment
P PPI
7’/ N
7 N\
7 N
7 Company C S

Country C
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(O Tax Transparency

e Ministerial Act MF 488/2014

— Conditional reduction of threshold corporate tax rate
from 20% to 17% for tax havens and preferential
regimes

— Condition: compliance with international standards of
tax transparency.

e International Efforts
— Interamerican Center of Tax Administrations - CIAT
— Global Forum on Tax Transparency
— Fatca
— Multilateral Competent Authority Agreement

15
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Art. 1º Fica reduzido para 17% (dezessete por cento) o percentual de que trata o caput do art. 24 e os incisos I e III do parágrafo único do art. 24-A, ambos da Lei nº 9.430, de 27 de dezembro de 1996, para os países, dependências e regimes que estejam alinhados com os padrões internacionais de transparência fiscal, nos termos definidos pela Secretaria da Receita Federal do Brasil, sem prejuízo da observância das demais condições estabelecidas pelos arts. 24 e 24-A da referida Lei.


(O Application for Review

e IN RFB 1.530/2014 - Requirements
— Official requirement by a Government Representative
— Addressed to the Federal Revenue Secretariat (RFB)
— With proof of legislation in place
— May suspend the effects of the list

e The review may result in the reduction of
threshold rate according to Ministerial Act MF
488/2014.

— Proof of compliance with international standards of
tax transparency

16



(O Substantial Economic Activity

e Public Consultation

e A holding company is deemed to perform
substantial economic activity when it has, at
its residence jurisdiction, appropriate
operational capacity to fulfill its objectives.

e Among other factors, the appropriateness is
evidenced by:

— Suitable number of qualified employees

— Physical installations for effective
management and decision making related
to the profitable use of its assets or to the
earnings of passive income (profit
distributions and capital gains).

17



Lessons Learned

A tax haven list should be considered as part
of a broader tax policy, tailored to national
needs.

Sovereignty is not just making rules but also
enforcing them.

An open dialog with taxpayers might enhance
compliance and enforcement.

Getting involved in international discussions
usually improves solutions.

Multilateral instruments and recommendations
might need a local adjustment.

18
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Soberania: capacidade de fazer cumprir as leis (ex.: Colômbia – um país da América Latina)
Open dialog: consulta pública sobre atividade econômica substantiva
International discussions, specially South-South.



Thank youl!

.br

tins@rfb.gov
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