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Relevance of paper

Exponential growth in services as a share of GDP since 1995 Growth of trade in services, mainly benefiting high- income countries

Trade in Services as a Percentage of GDP Services Balance of Payments across Income Groups
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Scope of the Paper

P ro b I e m e Detailed qualitative analysis of tax treaties

and quantitative estimates of the impact of

treaty restrictions on tax revenues

Sta te me nt e 17 year review period: 2005 to 2021

International tax rules favouring services delivery by non-

residents discourage the growth of local service providers, Selected Developing Countries
disproportionately impacting developing countries, which SC Members: Argentina, Brazil, Colombia, Nigeria
are net importers of services Non- SC Member: Kenya

Our paper examines the tax revenue losses of countries
after entering into treaties that restrict source taxation of Research Question

payments to non- residents for services and royalties What are the revenue losses due to tax treaty
restrictions on withholding taxes in each selected

country?




Overall Analysis

Withholding Tax Revenue Losses as a Percentage of Corporate Tax

Revenue
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Overall Analysis cont’d

Argentina Brazil Colombia

Our estimates show increased losses in
absolute terms over the 17 year review
period

Losses are likely to continue to rise,
especially if new treaties with OECD
countries come into force, notably through
ratification of the recently signed Brazil-UK
and Argentina-Japan treaties

5.8 bn

Kenya Nigeria



Losses by
Sector




Qualitative Methodology

Legislative Analysis

Overview Limitations

e Domestic legislation: Review tax rates for various types e Scope limitation: Accurate revenue loss estimates
of payments to non- residents should include losses from tax preferences enabling

e Consider legislative changes during the period and how pass- through of profits by conduit structures or
these impact the applicable tax rates reducing the applicable tax rates

e Review relevant case law that could have a bearing on e Due to complexity, domestic laws of countries that
the interpretation of domestic and international tax may be used as conduits were not analyzed in detail
provisions

e Treaties: Examine each bilateral treaty, assessing
whether its provisions are modeled after the OECD or
UN Model, and the applicable treaty rates




Quantitative Methodology

Balanced Trade in Services (BaTIS) dataset

Limitations of BaTIS Data
e Limited reporting: 65/204 countries reported data for

Overview

e Scope: Only public source of data on bilateral payment

inflows and outflows for 204 economies (2005-2021) BaTIS, which uses statistical techniques to create a ‘full

e Data sources: Eurostat, OECD, IMF Balance of balanced dataset’. May result in under or over estimation of

Payments and national statistical sources. Report data payments
on payments to non-residents for services and royalties * Comparison of Reported and ‘Balanced’ data: Argentina’s
* Sector coverage: We exclude travel (in-country reported payment outflows were lower than the balanced
spending by non- residents) and government services: estimates for major non- treaty countries and higher for
not typically subject to withholding taxes major treaty countries, so balanced values are likely to
* PE considerations: Payments for services attributable understate the tax losses
to a PE assumed to be made in-country, so not e Different, perhaps more accurate estimations, may be
included in BaTIS data, except for insurance premiums achieved with country-level data

e Link to dataset



https://data-explorer.oecd.org/vis?fs[0]=Topic%2C1%7CTrade%23TRD%23%7CTrade%20in%20goods%20and%20services%23TRD_GDS%23&pg=0&fc=Topic&bp=true&snb=17&df[ds]=dsDisseminateFinalDMZ&df[id]=DSD_BATIS%40DF_BATIS&df[ag]=OECD.SDD.TPS&df[vs]=1.0&dq=.....A.USD_EXC.&pd=%2C&to[TIME_PERIOD]=false

Quantitative Methodology cont’d

e Each BaTIS category and sub- category
description analyzed and matched to the
domestic legislative and tax treaty
categories

e |nternational Trade In Services (ITIS)
database used to approximate BaTIS sub-
category payment values

BaTIS Service BaTIS Service Sub- Categories | Applicable Tax Category
Category
Domestic Tax Treaties Tax
Legislation (OECD) Treaties
(UN)
Manutacturing Goods for processing in Professional’ Business profits | Art. [ZA
Services on reporting economy techmical services | Art. 7
physical inputs
owned by others Goods for processing abroad
Maintenance and Professional Art. T Art. 12A
repair services techmical services
Transport Sed transport (passenger, freight, | Sea transport International Art. 8 (alt
other) shipping (art. 8) | A/ B)
Adr transport (passenger, freight, | Adr transport International air | Art. 8 (alt
other) transport (art. A
&)
Others- support and auxiliary Other modes of Art. 7 Art. 7

services (passenger, freight,
other), including containers

Postal and courier services

transport




Quantitative Methodology cont’d

BaTIS Service BaTIs Service Sub- Categories Applicable Tax Category
Category
Domestic Tax Treaties Tax Treaties
Legislation (OECD) (LN}
Construction {not Professional/ Art. 7 Art. 12A
substantial enough to techmical services
be recognised as a
branch)
Insurance and Direct insurance (hife, freight, other | Insurance At 7. Art. 5.6
PENSI0N Services direct insurance)
Reinsurance Reinsurance Art. 7 Art. 5.6/ 7
(UM model
amended in
some treaties
to include
reinsurance )
Auxihary insurance (agent Auxilary! other Art. 7 Art. 7
commissions, consulting services, Insurance pavments
actuarial services)
Pension (pension services, May be regarded as | Art. 7 Art. 7

standardised guarantee services)

retirement
InsuUrance e.g.
Argentina,
otherwise
professional/
techmical services




Quantitative Methodology cont’d

BaTIS Service

BaTIS Service Sub- Categories

Applicable Tax Category

Category
Domestic Tax Treaties Tax Treaties
Legislation (OECD) (UN)
Financial services Explicitly charged and other financial Professional/ Art. 7 Art. 7128

services (do not require special
calculation). Assumes no human
intervention

technical services

Intermediation services indirectly
measured (interest on deposits and loans)

Excluded as outside the scope of this review

Charges tor the use

of intellectual
property

Franchises and trademarks licensing fees

Licences for use of outcomes in R&D

Licences to reproduce’ distribute
computer software (not impacted by art.
12 OECD exclusion, as this doesn™t
pertain to the simple use of software)

Licences to reproduce! distribute audio-
visual and related products

Rovalties

Rovalties,
excluding
software (Ar.
12)

Royalties,
excluding
software
(Art. 12),
until revised
Version
adopted




Quantitative Methodology cont’d

services, information services other than
NEws agency)

BaTls Service BaTIS Service Sub- Categories Applicable Tax Category
Category
Domestic Tax Treaties Tax Treaties
Legislation (OECD) (UN)
Telecommunications, | Telecommunication services. Assumes no | Telecommunicatt | Art. 7 Art. T/'128
computer, and human intervention On transmissions,
information services otherwise
professional/
techmical services
Computer services (computer software Fovalties in some | Art, 12
applications and licences) countries (e.g.
Colombia),
otherwise
professional/
technical services
Computer services other than software Professional’ Art. 7 Art. 12A
(technical support, data processing and technical services
storage, maintenance)
Information services (hews agency Art. 7 Art. T/12B




Quantitative Methodology cont’d

BaTIls Service BaTIS Service Sub- Categories Applicable Tax Category
Category
Domestic Tax Treaties Tax Treaties
Legislation (OECD) (UN)
Other business R&D (work to increase knowledge, sale Professional’ Art. 7 Art. 12A
Services and proprietary rights, others) management
technical services
Professional and management consulting Professional’ Art. 7 Art. 12A/B
(legal, accounting, management management/ (online
consulting, public relations, advertising, techmical services advertising)
market research)
Technical, trade- related and other Professional/ Art. 7 Art. 12A
business services (architecture, management’
engineering, waste treatment, operating techmical services
lease, trade- related, other business
Services)
Personal, cultural, Audio-visual and related services Professional/ Art. 7 Art. 12B
and recreational technical services
Services
Others (health, education, heritage and Professional’ Art. 7 Art. 12A

recreational services, others)

technical services

Government goods
and services

Excluded. Relates to services supplied by
governments, or to government units such a
embassies, consulates, military, and detence units,
which are unlikely to attract WT
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Argentina: Estimated WT revenue before treaty adjustments
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Argentina: Estimated WT revenue following treaty adjustments



Partner WT Recelpts using WT Recelipts using WT Revenue
Country domestic WT rates treaty WT rates Losses

Us Dollar, Milllons US Dollar, Milllons  US Dollar, Milllons
Netherlands 1,810.04 726,30 (1,083.74)
United Kingdom 1,186.149 203,74 [B32.45)
Germany 1,116.71 5E60.96 [555.TH)
Spaln 1,206.34 TBATT 472.57T)
Sweden &660.06 252.20 407 .85)
United States 481.26 22.14 [459.11)
Brazll 950 .49 620.28 (330.22)
France 1,008 .37 r22.08 (2BT.29)
Italy o40.21 260 .81 (279.40)
Switzerland B12.8B5 5BE.20 (226.65)
Belglum 327 .98 102.21 (225.7T)
Canada 29145 114 .25 (177.19)
Denmark 136.71 26.23 (110 .48)
Chile 714 .98 627.89 (B7.09)
Paraguay B1.63 - (B1.63)
Australla 118.64 37.11 (B1.53)
Greece 63.73 7.74 (55.99)
Japan 55.14 0.17 (54.97)
MNorway 68.17 14.91 (53.26)
Finland 70.58 23.97 (46.61)
Total 11,652.52 o, 742.97 2, 209.55

Argentina: Estimated WT revenue losses (top 20 countries)




Argentina

Bilateral treaties: 20 in force since 1978

Trade deficit: Service imports peaked in 2018,
exceeding exports by 1.67x

Tax revenue loss: Estimated at USD 6,106m

60% attributable to OECD countries (Netherlands, UK,
Germany, Spain and Sweden)

11% linked to countries with international transport
agreements (USA, China, Israel, Greece, Panama,
Portugal)

Significance of transport because of Argentina'’s

reliance on agricultural commodity trade

WT Revenue Losses- USD Millions
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WT Revenue Losses - USD Millions

Brazil

Trend in Withholding Tax Revenue Losses
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Bilateral treaties: 33 in force since 1967

Source tax protection: Efforts to protect source tax on
royalties and technical services through protocols and
mutual agreement procedures; contested in cases like
Finland and Germany

Trade deficit: Service imports peaked in 2014 at nearly
twice the exports; gap remains significant

Tax revenue loss: Estimated at USD 11,003m

60% attributed to imports from France, Netherlands and
India

Treaty with Luxembourg accounts for only 3% of total
Favourable regimes: WT revenue losses unaffected as no
DTAs exist with these countries



Colombia

Trend in Withholding Tax Revenue Losses

e Bilateral treaties: 10 in force since 2008 e

e Source tax protection: Initially adhered to Andean
Community policy, no tax treaties until policy change in
2004. First treaty with Spain in force from 2009

e Began OECD accession in 2013, signed a UK DTA in 2016

which triggered MFN clauses in Canada, Mexico, Czechia,

140

120

om
=]

and Portugal treaties. Spain, Chile, Switzerland potentially

WT Revenue Losses- USEH Millions
=

triggered, although tax authority determined otherwise

e No firm conclusions can be drawn on MFN impact because

of limited data (two years) 20
e Trade deficit: Services imports peaked in 2014 at twice the 0 -
2009 Iolg 2411 2012 IOld 204 2015 Xole 21T 2008 IOIe 2020 202]
value of exports.
e Tax revenue loss: USD 894m, rising sharply from 2018;

60% attributed to Spain, India, and Switzerland.



WT REevenue Losses= USDH Millions

Nigeria

Trend in Withholding Tax Revenue Losses
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Bilateral Treaties: 16 in force since 1968

Source tax protection: Single contract principle enforced
by courts to restrict foreign companies from directly
contracting with local customers for cross-border services.
New significant economic presence rules applicable from
2020 to all services, not just digital, reducing non- resident
payment outflows

Source taxation of all service categories restricted in existing
treaties

Unilateral 7.5% WT rate applied to treaty partners until
2022, when the standard domestic rate was reinstated
unless specified in a DTA

Trade deficit: Services imports peaked in 2019 at four times
export values.

Tax revenue loss: USD 5.839m, with the UK accounting for
nearly 40%; 75% attributed to the UK, Netherlands, and

France.



Kenya

e Bilateral treaties: 15 in force since 1964 Trend in Withholding Tax Revenue Losses
e Source tax protection: Early treaties retained the right to o

apply the full domestic WT. Reduction to 12.5% for the UK
from 1977. Since 2007 (France treaty), this right has not
been included, except in Seychelles treaty -
e Article 12 definition contested (Seven Seas); KRA unable to
tax this under Other Income article (McKinsey). WT

deduction extended to digital content monetization (which

WT Revenue Losses= USEF Nillioms

includes software) from 2023

e Trade deficit: Services trade has grown significantly, with
exports rising faster than exports

e Tax revenue loss: USD 1.148m, 80% attributed to UK, India, ~ zms 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2008 2009 2020 2021
and France; the UK alone accounts for nearly 40%, mainly

from transport, technical, and financial services.



Comparison

Argentina Brazil
e 20 bilateral treaties (from 1978) e 33 bilateral treaties (from 1967)
by Cou ntry e 16 international transport e Favourable and privileged regimes
agreements (11% of tax losses) e Tried to protect source tax on
e 60% of losses attributed to the royalties and technical services
Netherlands, UK, Germany, through protocols
Spain, Sweden and the US e 60% of losses attributed to France,

Netherlands and India

Colombia Kenya Nigeria
e 10 bilateral treaties (from 2008) e 15 bilateral treaties (from 1964) e 16 bilateral treaties (from 1968)
e UK treaty signed in 2016 triggered e Contention on definition of e Source taxation of services is
MFN clauses in Canada, Mexico, royalties, recent legislative restricted in all treaties
Czechia, Portugal treaties amendment to expand scope e 7.5% unilateral WT rate reduction
e 60% of losses attributed to Spain, e 80% of losses attributed to the applied uniformly until June 2022
India and Switzerland UK, India and France e 70% of losses attributed to the UK,

Netherlands and France



Way Forward

Negotiations for UN Framework Convention on
International Tax Cooperation 2025- 2027

Early Protocol: Taxation of income derived from the
provision of cross-border services in an increasingly

digitalized and globalized economy

Possible options
e WT on payments for all services: UN Tax Committee
article XX

e Formulary taxation of net income from sales

e Formulary apportionment of MNE's consolidated income

Protocol design
e Formal binding agreement on balanced and equitable
principles for apportionment
e Framework for coordination. Coalition of willing states
could agree to implement the new approach using
detailed common standards, based on Pillar One

Amount A
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